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- The MAILING DATE of this communication appeais on the cover sheet with the correspondence address - 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS. 

WHICHEVER IS LONGER. FROM THE MAILING DATE OF THIS COMMUNICATION. 

' Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication* even if timely filed, may reduce any 
earned patent temi adjustment See 37 CFR 1.704(b). 

Status 

1 )I3 Responsive to communication(s) filed on 2-20-04, 10-18-04, 3-15-05. and 12-2-05 , 
2a)n This action is FINAL. 2b)S This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1-34 is/are pending In the application. 

4a) Of the above claim(s) 1-20 and 31-34 is/are withdrawn from consideration. 

5) n Claim(s) is/are allowed. 

6) 13 Claim(s) 21.22,24.25,29 and 30 is/are rejected. 

7) ^ Claim(s) 23 and 26-28 is/are objected to. 

8) 0 Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) K The specification is objected to by the Examiner. 

10)^ The drawing(s) filed on 20 February 2004 is/are: a)n accepted or b)0 objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1 .121(d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or fonm PTO-152. 

Priority under 35 U.S.C. § 119 

12)0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)n All b)n Some * c)^ None of: 

1 .□ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attachment(s) 

1) K Notice of References Cited (PTO-892) 

2) EH Notice of Draftsperson's Patent Drawing Review (PTO-948) 

3) n Infomnation Disclosure Statement(s) {PTO-1449 or PTO/SB/08) 

Paper No(s)/IV1ail Date . 



4) □ Inten^iew Summary (PTO-413) 

Paper No(s)/l^ail Date. . 

5) O Notice of Infomial Patent Application (PTO-152) 

6) □ Other: . 



U.S. Patent and Trademark Office 
PTOL-326 (Rev. 7-05) 



Office Action Summary 



Part of Paper No./Mall Date 022006 
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Detailed Action 



Election/Restriction 

1. Applicant's election without traverse of claims 21-30 in the reply filed on 12-2- 
05 is acknowledged. Claims 1-20 and 31-34 are withdrawn from further 
consideration pursuant to 37 CFR 1.142(b) as being drawn to a nonelected invention. 



Specification 

2. The specification is object to because of the following informality: on page 1, 
under "RELATED APPUCATION", the patent number for application 10/308,312 should 
be added. 



3. Applicant is reminded of the proper content of an abstract of the disclosure. 

A patent abstract is a concise statement of the technical disclosure of the patent and 
should include that which is new in the art to which the invention pertains. If the patent is of a 
basic nature, the entire technical disclosure may be new in the art, and the abstract should be 
directed to the entire disclosure. If the patent is in the nature of an improvement in an old 
apparatus, process, product, or composition, the abstract should Include the technical disclosure 
of the improvement. In certain patents, particularly those for compounds and compositions, 
wherein the process for making and/or the use thereof are not obvious, the abstract should set 
forth a process for making and/or use thereof. If the new technical disclosure involves 
modifications or alternatives, the abstract should mention by way of example the preferred 
modification or alternative. 

The abstract should not refer to purported merits or speculative applications of the 
invention and should not compare the invention with the prior art. 

Where applicable, the abstract should include the following: 

(1) If a machine or apparatus, its organization and operation; 

(2) if an article, its method of making; 

(3) if a chemical compound, its identity and use; 

(4) if a mixture, its ingredients; 

(5) If a process, the steps. 



Extensive mechanical and design details of apparatus should not be given. 
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4. The abstract of the disclosure is objected to because it does not include a 
process where the claims are directed to a process. Correction is required. See MPEP 
§ 608.01(b). 



Drawings 

5. The drawings are objected to because of the dotted/labeled boarders. Corrected 
drawing sheets in compliance with 37 CFR 1.121(d) are required in reply to the Office 
action to avoid abandonment of the application. Any amended replacement drawing 
sheet should include all of the figures appearing on the Immediate prior version of the 
sheet, even if only one figure is being amended. The figure or figure number of an 
amended drawing should not be labeled as "amended." If a drawing figure is to be 
canceled, the appropriate figure must be removed from the replacement sheet, and 
where necessary, the remaining figures must be renumbered and appropriate changes 
made to the brief description of the several views of the drawings for consistency. 
Additional replacement sheets may be necessary to show the renumbering of the 
remaining figures. Each drawing sheet submitted after the filing date of an application 
must be labeled in the top margin as either "Replacement Sheer or "New Sheet" 
pursuant to 37 CFR 1.121(d). If the changes are not accepted by the examiner, the 
applicant will be notified and informed of any required corrective action in the next 
Office action. The objection to the drawings will not be held in abeyance. 



Double Patenting 

6. Claims 21-22, 24-25, and 29-30 of this application conflict with claims 13-14, 15-16, and 
18-19 of Application No. 10/962,084. 

37 CFR 1.78(b) provides that when two or more applications filed by the same applicant 
contain conflicting claims, elimination of such claims from all but one application may be 
required in the absence of good and sufficient reason for their retention during pendency in 
more than one application. Applicant is required to either cancel the conflicting claims from all 
but one application or maintain a clear line of demarcation between the applications. See MPEP 
§822. 

A rejection based on double patenting of the "same invention" type finds its support in 
the language of 35 U.S.C. 101 which states that "whoever invents or discovers any new and 
useful process ... may obtain a patent therefor ..." (Emphasis added). Thus, the term "same 
invention," in this context, means an invention drawn to identical subject matter. See Miller v. 
Eagle Mfg. Co., 151 U.S. 186 (1894); In re Ockert, 245 F.2d 467, 114 USPQ 330 (CCPA 1957); 
and In re Vogel, 42Z F.2d 438, 164 USPQ 619 (CCPA 1970). 
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A statutory type (35 U.S.C. 101) double patenting rejection can be overcome by 
canceling or amending the conflicting claims so they are no longer coextensive in scope. The 
filing of a terminal disclaimer cannot overcome a double patenting rejection based upon 35 
U.S.C. 101. 



7. Claims 21-22, 24-25, and 29-30 are provisionally rejected under 35 
U.S.C. 101 as claiming tlie same invention as tliat of claims 13-14, 15-16, and 
18-19 of copending Application No. 10/962,084. This is a provisional double 
patenting rejection since the conflicting claims have not in fact been 
patented. 



Allowable Subject Matter 

8. Claims 21-22, 24-25, and 29-30 would be allowable if the rejection 
under 35 U.S.C. 101 is corrected. 

Claims 23 and 26-28 are objected to as being dependent upon a 
rejected base claim, but would be allowable if rewritten in independent form 
including all of the limitations of the base claim and any intervening claims. 



9. The following is a statement of reasons for the indication of allowable subject 
matter: 

for claim 21, Ward (EP 0 165 807) teaches a method for making a composite 
Intermediate layer including providing resilient three dimensional apertured formed film 
11 having two female sides where film 11 is formed with small scale apertures 31 
having a mesh count and large scale apertures having a mesh count less than the mesh 
count of apertures 31. Nonwoven web 12 is then formed onto the underside of film 11 
except over the openings of apertures 32. Ward does not teach providing web 12 as a 
separate entity from film 11 then forming apertures 32 in joined film 11 and web 12 
and it would not have been obvious to a person of ordinary skill in the art at the time 
the invention was made to have provided for such in Ward because Ward specifically 
teaches forming web 12 onto film 11 and that apertures 32 are provided in film 11 prior 
to this formation; also. Ward does not teach that one of the female sides is, instead, a 
male side and it would not have been obvious to a person of ordinary skill in the art at 
the time the invention was made to have provided for such in Ward because although 
JP 10-80968 teaches in the same art of absorbent diaper structures that a resilient 
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three dimensional apertured form film (I.e., film 2) has one male side facing the user's 
body, it Is the combination of film 2 and the joined nonwoven web 3 of fibers within the 
apertures at the external male side that provide for comfortable contact with the body 
where Ward specifically requires web 12 to be outside apertures 31 and 32. 



10. As allowable subject matter has been Indicated, applicant's reply must either 
comply with all formal requirements or specifically traverse each requirement not 
complied with. See 37 CFR 1.111(b) and MPEP § 707.07(a). 



11. Any Inquiry concerning this communication or earlier communications from the 
examiner should be directed to Linda Gray whose telephone number is (571) 272-1228. 
The examiner can normally be reached Monday-Friday from 9:00 am to 5:00 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Chris Fiorllla, can be reached at (571) 272-1187. The fax phone number for 
the organization where this application or proceeding Is assigned Is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status Information for 
published applications may be obtained from either Private PAIR or Public Pair. Status 
Information for unpublished applications is available through Private PAIR only. For 
more Information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-1997 (toll-free). 



Conclusion 



February 21, 2006 





